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Letter to a Federal Enpl oyee
dated Cctober 4, 2000

This is in response to your letter dated August 25, 2000,
requesting an opinion on whether you nmy assist taxpayers in
conpleting their tax returns and preparing “offers of conprom se”
wi thout violating the provisions of 18 U S.C. §8 205. Wiile this
O fice cannot give you perm ssion to engage i n outside enpl oynment,
we can provide you with the follow ng general information about
restrictions on executive branch enpl oyees’ outside activities.

Before discussing 18 U S.C. 8§ 205, we would like to discuss
the general provisions that could apply to your situation. The
St andards of Ethical Conduct for Enpl oyees of the Executive Branch
(Standards of Conduct), 5 C F.R part 2635, contains various
provi sions that affect a Governnent enpl oyee’s ability to engage in
outside activities. As provided in Subpart H of the Standards of
Conduct, an enpl oyee shall not engage in an outside activity that
conflicts with his official duties. 5 CF.R § 2635.802. An
activity conflicts with an enployee’'s official duties if it is
prohi bited by statute or by an agency suppl enental regulation; or,
if, under the standards set forth in sections 2635.402 and
2635.502, it would require the enployee's disqualification from
matters so central or critical to the perfornmance of his official
duties that the enployee’'s ability to perform the duties of his
position would be materially inpaired.

Under 5 C.F.R 8 2635.803, an agency may issue suppl enental
standards which require enployees of the agency to obtain prior
approval before engaging in outside enploynent. To discuss your
agency’s requirenents, you should contact the Designated Agency
Ethics Oficial’s office at [your] Departnent.

Even if your outside enploynment is not prohibited under the
St andar ds of Conduct, 18 U. S. C. § 205 prohibits a Federal enployee
fromacting as agent or attorney for anyone other than the United
States before any departnment, agency, court, or certain other
Federal entities concerning any particular matter in which the
United States is a party or has a direct and substantial interest.
Thi s neans t hat you may not represent taxpayers before the Internal
Revenue Service (IRS). However, it does not prohibit you from
assisting them in preparing their incone tax returns. Qur
understanding is that by sinply signing another’s income tax return
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as the preparer, you are not acting as an agent but sinply stating

a fact. However, if the taxpayer is subsequently called to an
audit, you may not act as the individual’s representative in that
pr oceedi ng. Wiile you may attend the audit and answer direct

factual questions, you nay not argue any theories or positions as
a way of explaining how or why various decisions were made in
preparing the return. The latter would be prohibited by
section 205 because you woul d then be representing the taxpayer in
the audit.

Wile we are not famliar with the specifics involved in
preparing “of fers of conprom se,” you rmay provi de behi nd-t he- scenes
assistance as well as nake routine inquiries about the status of
the “offer” without violating 18 U S. C. 8§ 205. However, if the
“offer” arises out of a matter which is in controversy between the
t axpayer and the I RS, you nmust not advocate the taxpayer’s position
in any conmuni cations you have with the IRS

You encl osed with your inquiry an I RS Form 8821 whi ch, as you
point out, on its face indicates that it is not an authorization
for representation. It appears that a taxpayer would conplete the
formto permt you to receive confidential information on his or
her behal f. If this description is accurate, you will not be
directly conmunicating with the IRS and you will not violate
18 U.S.C. 8 205 when the formis filed. However, according to the
formis instructions, you have the option of receiving the
confidential files or visiting an IRS office to inspect the
i nformation. | f you choose to visit an IRS office, you may not
attenpt to influence or advocate on behalf of the taxpayer. You
may review the standard information contained in the taxpayer’s
confidential file or request routine information, but you nmay not
attenpt to correct any erroneous information in the file or discuss
any matter that is an actual or potential controversy.

Finally, if you do engage i n outside enpl oynent, you nust al so
consi der Subpart G of the Standards of Conduct which relates to the
proper use of Governnent property and official tinme. Under
5 C F.R § 2635.704, an enpl oyee has a duty to protect and conserve
Government property and shall not use such property, or allowits
use, for other than authorized purposes. Simlarly, under 5 C.F. R
§ 2635. 705 unl ess aut horized in accordance with | aw or regul ati ons
to use such tinme for other purposes, an enployee shall use his
official tinme in an honest effort to performofficial duties and
shall not encourage, direct, coerce, or request a subordinate to
use official time to performactivities other than those required
in the performance of official duties or authorized in accordance
with law or regulation. Therefore, you are prohibited from
engagi ng in your outside enploynent on Government tinme or using
Gover nnent resources.



We hope you find this information of assistance.

Si ncerely,

Marilyn L. dynn
General Counse



